The Expansion of Article 21 — Menstrual Health as a Fundamental
Right
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1. The Core Constitutional Shift

For decades, Menstrual Hygiene Management (MHM) was viewed through the lens of "Welfare" or
"Public Health" (Directive Principles). In January 2026, the Supreme Court fundamentally shifted this
paradigm by locating it within Part lll (Fundamental Rights).

The Court ruled that the inability to manage menstruation safely is not just a health issue, but a
violation of Bodily Autonomy and Dignity under Article 21.

2. The Trinity of Rights: The Court's Ratio Decidendi
The judgment weaves together Articles 14, 21, and 21A to create a new obligation for the State.

e Article 21 (Dignity & Autonomy): The Bench observed that “Dignity is not a theoretical
abstraction but a lived reality.” If a girl child is forced to drop out or miss school due to a lack
of facilities, her bodily autonomy is compromised by structural neglect. The Court ruled that
the "Right to Life" includes the right to manage biological processes without shame or
exclusion.

e Article 14 (Substantive Equality): The Court applied the principle of Substantive Equality
over Formal Equality. Treating boys and girls "equally" (by just providing a school building) is
insufficient if the biological needs of one group (girls) are ignored.

o Key Observation: The State has a "Positive Obligation" to provide affirmative
support (pads/toilets) to place girl students on an equal footing. Neglect here
amounts to "Gender-Specific Exclusion."

e Article 21A (Right to Education): The judgment re-interpreted "Free and Compulsory
Education." It held that "Free" does not just mean "Tuition-Free." It means "Barrier-Free."

o The Logic: If "Menstrual Poverty" (inability to afford pads) acts as a barrier to
attendance, then the State is failing to provide "Free" education.

3. The "Biological Tax" & Structural Violence

For PSIR students, this judgment is a classic example of the Judiciary intervening to correct Structural
Violence. The Court noted that women effectively pay a "Biological Tax" for a natural process. By
mandating State intervention, the Court is attempting to socialize the cost of this biological reality,
ensuring it doesn't become a private penalty for the girl child.

4. Key Directives (The "Teeth" of the Judgment)

Unlike previous advisory guidelines, these are Continuing Mandamus (binding directions):



1.

MHM Corners: Every school (Government AND Private) must establish "Menstrual Hygiene
Management Corners" equipped not just with pads, but with spare innerwear, uniforms,
and medicines to handle emergencies with dignity.

Free Oxo-biodegradable Pads: The State must provide free sanitary napkins to all girls in
Classes 6—12. The specification of "Oxo-biodegradable" (ASTM D-6954 standards) integrates
Environmental Ethics with Social Justice.

The "Role of Men": Unusually for a judicial text, the judgment dedicates a section to "Men in
Menstruation." It mandates sensitization for male teachers and boys to dismantle the
"culture of whispers" and stigma, recognizing that rights cannot be realized in a hostile social
environment.

RTE Compliance: Non-compliance with these norms will now be treated as a violation of
Section 19 of the RTE Act, valid grounds for de-recognition of schools.

Mains Value-Add (Scholar/Theory Link):

Martha Nussbaum’s Capability Approach: This judgment aligns with Nussbaum'’s theory—
the State must not just provide resources, but ensure individuals have the capability to
function. Without MHM, a girl lacks the 'capability' to be educated, regardless of the school's
existence.

Judicial Activism vs. Overreach: Critics may argue this treads into the Executive's fiscal
domain (budgeting for free pads). However, the Court frames it as enforcing Fundamental
Rights, which overrides fiscal constraints.



